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CAUSE NO. 2024-13851

STATE OF TEXAS, § IN THE DISTRICT COURT OF
Plaintiff, §
V. §
§
AMANDA McGEE, in her official §
Capacity as Board President and Trustee § %r%
for Place 7, KIRK VAUGHN, in his § @
official capacity as Board Vice President § C}
and Trustee for Place 4, RAY BURT, in his ~ § o
official capacity as Board Secretary and § HARRIS COL;J@?, TEXAS
Trustee for Place 3, MATT DUTTON, in § S
his official capacity as Trustee for Place 6, § ki\/
DEAN WARREN, in his official capacity § Q)
as Trustee for Place 2, JARED DAGLEY, § &)
in his official capacity as Trustee for § @@
Place 1, JEREMY PHILLIPS, in his § @w“
official capacity as Trustee for Place 5, § % w4
BENNY SOILEAU, in his official capacity ~ § QiJ
as Superintendent of Schools, Huffman § 4
Independent School District, \x@
Defendants. §%> 269th JUDICIAL DISTRICT
2

DEFENDANTS’ ORIGINAL AN S@?, PLEA TO THE JURISDICTION, AND
A

RESPONSE TO PLAINTIFF’S APPLICATION FOR TEMPORARY INJUNCTION
O >

Defendants Amanda McGee, in@ official capacity as Board Secretary' and Trustee for Place
7; Kirk Vaughn, in his official ca §§§§£s Board President and Trustee for Place 4; Ray Burt, in his
official capacity as Assistantj;@?d/Secretary and Trustee for Place 3; Matt Dutton, in his official
capacity as Trustee for }%laj@)\), Dean Warren, in his official capacity as Trustee for Place 2; Jared

U

Dagley, in his ofﬁci%l,i \Eity as Board Vice President and Trustee for Place 1; Jeremy Phillips, in his
official capaciw@g@stee for Place 5 (collectively, the “Trustees™); and Benny Soileau, in his official
capacity as @perintendent of Schools of the Huffman Independent School District, file this Plea

N
N

to the Jurisdiction, Original Answer to Plaintiff’s Original Petition, and Response to Plaintiffs

Application for Temporary Injunction, as follows:

"The State’s petition misidentifies the current roles of several members of the Board of Trustees.




INTRODUCTION
The Attorney General filed this lawsuit as a politically-motivated publicity stunt to help turn
out anti-public education voters in advance of the Republican primaries.” Having failed to pass his
voucher agenda through traditional means, the Governor vowed to impose it “the }}Ld way.” In
furtherance of that threat, the Attorney General seeks to use the power—and pk@#unds—of the

State to trample upon the rights of local officials who dare to support Texa%gp:T)hc schools. This

lawsuit offends the United States Constitution and Texas law. &\
BACKGROUND ’
‘%\

The Huffman Independent School District serves appro@tely 3,600 public school students
in northeast Harris County, Texas. As the Superintendent, %} ny Soileau serves as the educational
leader and chief executive officer of the District. T}TZ}{%UC CODE § 11.201(a). Superintendent

=Y
Soileau reports to the District’s seven-member of Trustees: Jared Dagley (Place 1), Dean
N
Warren (Place 2), Ray Burt (Place 3), Kirk V@gﬁr{ (Place 4), Jeremy Phillips (Place 5), Matt Dutton
%
(Place 6), and Amanda McGee (Place @b The Board of Trustees governs and oversees the
D
management of the District’s pubh?@ols TEX. EDUC. CODE § 11.151(b).
\)

Texas ranks 41* in the n in per-pupil funding for K-12 public schools.” The baseline
funding for Texas public sc&@;@s%as not changed since 2019, despite double-digit inflation rates, and
despite the State going ér?% the 88" Legislative Session with a $33 billion surplus. Why? Because
Governor Abbotg @(‘Zﬁ)cly declared that he would not sign a school funding bill if it did not have

vouchers attag\@ﬁ; and “offered a warning for House Republicans [who opposed vouchers]: They

\BQ

’The Attorney General issued a press release about this lawsuit before even filing it. Compare Attorney General Ken

Paxton Sues Huffman 1SD and Aledo 1SD for Illegal Electioneering, OFFICE OF THE ATTORNEY GENERAL (March 1, 2024),

avatlable at hips://shorturl.at/dext2, with PL’s Orig Pet. (filed March 4, 2024). The Texas primary election took place on
March 5, 2024.

*Hanson, Melanie, U.S. Public Education Spending Statistics, EDUCATIONDATA.ORG (Sept. 8, 2023), available at
https://cducationdata.org/public-education-spending-statistics# texas.




could choose ‘the easy way'—getting a bill to his desk—or ‘the hard way’—facing his wrath in the
primaries.” In the end, 21 House Republicans crossed the aisle to stop the Governor from diverting
public funds to private institutions. The Governor’s wrath ensued, through an orchestrated and well-

funded campaign of retaliation at the polls.’ &\:

Against this backdrop, the State alleges that on February 7, 2024—i.e%@ximately two
weeks before polls opened for eatly voting—Superintendent Soileau attended agsgf? meeting in which
)

he made several factual statements about the current state of public %&aol funding, the House
%

Republicans who helped defeat school vouchers, and the importa@of voting in the upcoming
(@5

primary elections. PL’s Orig. Pet., 4 24-25. Superintendent Soil@geportedly made these statements
to a room full of people who could not vote for the Ho@pubhcans involved in blocking the
Governor’s voucher agenda, because none of them r%\r;@nt voters in Harris County. Regardless,
someone in the audience recorded the Superinten Q’%statements and then circulated them on social

)
media. Id. Neither Superintendent Soileau n(&i%é“{"rustees published the statements online, on social

&
media, or on any other public (ot private) @Rorm. Id,

@
Based on this single incidqu@% State claims that Huffman ISD’s Superintendent—and its
| > .
Trustees—used public funds fob@écuoneermg” in violation of the Texas Education Code, and for
“political advertising” in Vi@f} of the Texas Election Code. PL’s Orig. Pet., 4 28-41. The State

~
further claims, witho (iﬁ% factual support, that immediate injunctive relief is warranted because
“Defendants will g@me to act without legal authority ... Id at Y 31, 35, 41. And, despite having

N
€
“Patrick Svitek, How Gov. Greg Abbott lost a yearlong fight to create school vouchers, THE TEXAS TRIBUNE (Dec. 22, 2023),

available at h1ps/ /shorturlat/vySTZ; see also Alexandra Samuels, Greg Abbott Failed to Persuade Lawmakers on School Vonchers.
Now He's Threatening Them, TEXAS MONTHLY (Oct. 4, 2023), available at https:/ /shorturl.at/ by]KZ.

*See, e.g., Patrick Svitek, Texas Republicans who defied Gov. Abbott on school vouchers face mounting primary attacks, THE
TEXAS TRIBUNE (Jan. 31, 2024), available at https:/ /www.texastribune.org/2024/01/31 /texas-house-republican-primary-
2024-vouchers/ (“Texas House Republicans who tanked Gov. Greg Abbott’s school voucher agenda last year are facing
a growing onslaught in their primaries as his long-promised revenge tour reaches its final month . . . It all marks the long-
telegraphed fallout from last year’s legislative sessions, when a group of House Republicans held firm against Abbott’s
crusade for letting parents use taxpayer dollars to take their kids out of public schools.”).




ample time to prepare and disseminate a press release informing the public of this lawsuit, the State
(through the Attorney General) represented to this Court that it was entitled to ex parte injunctive relief
because “any time spent notifying the Defendants risks further irreparable injury.” Id. at 9 46.

This politics-driven action falls far short of establishing that Superintendent &i]ean or the

Trustees violated Texas law. It also impermissibly invades protected speech. Thc@e s claims have

\\))
no merit and should be dismissed. Qgﬁ

ORIGINAL ANSWER v&,\

o\

2
A. GENERAL DENIAL Q
€
Pursuant to Texas Rule of Civil Procedure 92, Defen é:é?»f@ generally deny each and every
)

; ; i O
allegation contained in the State’s petition. é\‘)&)
&
B. AFFIRMATIVE DEFENSES Q?

In asserting the following defenses, the Dé@dants do not admit that they have the burden
\(\

of proving the allegations or denials containédyfHerein, but instead assert that the State bears the

burden of proving the facts relevant to m@%f the defenses and the burden of proving the inverse
of the allegations contained in many, CO@%% defenses. Also, by asserting any defense, the Defendants
do not admit any liability, but, t@e contrary, specifically deny any and all allegations of liability in

the State’s lawsuit. Without @xdng liability as to any of the State’s causes of action, the Defendant
~»QO
assert the following defeggvs

j e<§@: has failed to state a valid claim upon which relief may be granted.

2. f\K@e Court lacks subject-matter jurisdiction over this dispute because the State has not
established@d lid waiver of the Defendants’ governmental immunity.

3. The State’s claims are barred, in whole or in part, because the claims are moot.

4. The State’s interpretation and application of section 11.169 of the Texas Education

Code violates the First Amendment.



P THE SDIC

A. APPLICABLE LEGAL STANDARDS

A plea to the jurisdiction is a dilatory plea, the purpose of which is to defeat a cause of action
without regard to the merits of the claim. Bland Indep. Sch. Dist. v. Blue, 34 S.\W.3d 547, @)4:('1‘ ex. 2000).
Governmental immunity is a jurisdictional issue and is properly raised in a ple;;%@’xe jurisdiction.
Meyers v. JDC/ Firethorne Ltd., 548 S.W.3d 477, 484 (Tex. 2018); Tex. Dep't 0{ 1&};{;}; v. Jones, 8 S.W.3d
6306, 639 (Tex. 1999). The plaintiff bears the burden of alleging facts ::f tively showing that the
trial court has subject matter jurisdiction and must show that immux@\’\ms been waived. Tex. Ass'n

€

of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 446 (Tex. 1993). & e?:iding a plea to the jurisdiction,
a court must not weigh the merits of the claim, but should Qé;h%ﬁcr only the plaintiff’s pleadings and
the evidence pertinent to the jurisdictional inquiry. gﬁ? of Cameron v. Brown, 80 S.\W.3d 549, 555
(Tex. 2002); see also Bland Indep. Sch. Dist., 34 S.\W.3 \§55

Mootness is also a jurisdictional issue@%ay be raised in a plea to the jurisdiction. Heckman
v. Williamson County, 369 S.W.3d 137, 161 (@? 2012) (“Just as the Texas Constitution bars our courts

@

from deciding a case when the plaiqﬁ,@l}éks standing, similarly, a court cannot decide a case that has
become moot during the penden@bf the litigation . . . If a case is or becomes moot, the court must
vacate any order or judgn?@ Sreviously issued and dismiss the case for want of jurisdiction.”)
(citations omitted); .S'tqte\ ?r v. Gomez, 891 S.W.2d 243, 245 (Tex. 1994) (subject-matter jurisdiction
requires that therg ; @{ve controversy between the parties).
B. THE S@E’s CLAIMS FAIL FOR LACK OF SUBJECT MATTER JURISDICTION

1. \5 The State’s claims are moot.

Courts lack subject matter jurisdiction to decide moot controversies. State ex rel. Best 1. Harper,

562 S.W.3d 1, 6 (Tex. 2018); see also V alley Baptist Med. Crr. v. Gonzaleg, 33 S.W.3d 821, 822 (Tex. 2000)

(prohibition on advisory opinions deprives courts of jurisdiction over moot controversies). “A case



becomes moot when it appears that [o]ne seeks to obtain a judgment upon some pretended
controversy when in reality none exists, or when he [s]ecks judgment upon some matter which, when
rendered, for any reason, cannot have any practical legal effect upon a then existing controversy.”
Carrillo v. State, 480 S.W.2d 612, 619-20 (Tex. 1972) (citations omitted). In other words, mootness
occurs when there ceases to be a justiciable controversy between the parties or wh@xe parties cease
to have “a legally cognizable interest in the outcome.” Williams v. 1.ara, 52 @%d 171, 184 (Tex.
2001). A case can become moot at any time, and courts have an obl@n to take into account
intervening events that may render a dispute moot. Heckman v. Wi/[i@n Cnty., 368 S.W.3d 137, 162
C

(Tex. 2012). Notably, “[p]ast exposure to illegal conduct does ( ?n itself show a present case or
controversy regarding injunctive relief . . . if unaccompa$®y any continuing, present adverse
effects.” O'Shea v. Littleton, 414 U.S. 488, 495-96 (197

The State seeks prospective injunctive reh@ed solely on comments that Superintendent
Soileau allegedly made on one single occasion @mg to the Texas primary election, which took place
on March 5, 2024—more than a month a@ The Court cannot grant retrospective relief for alleged

%)

ultra vires actions, see City of E/ Paso v.ddé :c/J, 284 S.W.3d 366, 374 (Tex. 2009), and the State does not

\\>

allege any facts that would jusd@bspecdve injunctive relief beyond the conclusion of the primary
election, particularly given g@ tior restraints on speech “bear a heavy presumption against their
constitutionality.” sz@!(;r)Bame: 443 S.W.3d 87, 94 (Tex. 2014). Accordingly, the State’s claims
9 (O(\
became moot whgr@ polls closed at 7:00 p.m. on March 5, 2024, and the Court should dismiss the
State’s claims f@ack of subject matter jurisdiction. See, e.g., Cornyn v. City of Garland, 994 S.\W.2d 258,
267 (Tex. @.—Ausdn 1999, no pet.) (claims for injunctive relief based on prior alleged violation of
Texas Open Meetings Act [TOMA] were moot, and claims relating to future potential violations would

require impermissible advisory opinion); Calboun Port Authority v. Victoria Advocate Publ, Co., 2019 WL,

1562003, *3 (Tex. App.—Corpus Christi Apr. 11, 2019, pet. denied) (dismissing claims for injunctive



relief based on prior alleged TOMA violations because “there is no live case or controversy [| which
the trial court could remedy by taking action on the merits”).

To the extent that the Attorney General argues that his case involves issues “capable of
repetition, yet evading review,” this “rare” exception to mootness does not apply bcc&;se the State
does not allege any facts demonstrating that “a reasonable expectation exu\@ﬁat the same
complaining party will be subjected to the same action again.” Williams, 52@%:% at 184; see also
Burleson v. Collin Cnty. Comm. Coll. Dist., 2022 WL 17817965, *10 (Tex. ,‘}%,&—Daﬂas Dec. 20, 2022,

no pet.) (exception to mootness applies in cases involving a contmm@attern or practice of alleged
)
violations). But, even if the exception did apply, the Court &lacks subject-matter jurisdiction

because the State’s claims are barred by governmental 1mmué§gy</
(’%\)

2. The State has not demonstrated a v& aiver of Defendants’ immunity.

In a suit against a governmental entity or 1ts§\xals, a plaintiff must affirmatively demonstrate
\/(%
the court’s subject matter jurisdiction by allegitg:a valid waiver of immunity. See DART v Whitley,

104 5.W.3d 540, 542 (Tex. 2003);Tex. Dq)éTramp. v. Jones, 8 S.W.3d 636, 637 (Tex. 1999). To fall
@
within the #/tra vires exception to go%ﬁmemal immunity, “a suit must not complain of a government
officer’s exercise of discretion, @/‘rather must allege, and ultimately prove, that the officer acted
A\
without legal authotity or f@to perform a purely ministerial act.” Hesnrich, 284 S.W.3d at 372. An

ultra vires claim based&gﬂi)cuons taken without legal authority has two fundamental components:
(1) authority gvxrxg\@g%ubhc official some, but not absolute, discretion to act, and (2) conduct outside
of that authon@?-lall v. McRaven, 508 S.W.3d 232, 239 (Tex. 2017). A government officer with some
discredon@nterpret and apply a law may nonetheless act “without legal authority,” and thus #/tra

vires, if he exceeds the bounds of his granted authority, or if his acts conflict with the law itself. Houston

Belt & Terminal Ry. Co. v. City of Houston, 487 S.W.3d 154, 158 (Tex. 2016).




With respect to the claims against the Trustees, the State does not identify any action taken by
any Trustee that exceeded the authority provided to them under state law. Instead, the State merely
concludes that the Trustees “allowed or approved” Superintendent Soileau to use the District’s funds
and resources “to electioneer for or against candidates.” See PL.’s Orig. Pet., 129. Asa %nmal matter
(and as explained in more detail below), the State cannot show that Supenntende&@oﬂeau engaged
in improper electioneering or political advertising. But even if it could, the Sﬁg?d’oes not allege that

| | D |
any of the Trustees actually knew about, much less ratified, Supermtendcg&mleau’s alleged actions.

9,

In fact, the petition does not even allege that azy individual Trustee t@an] direct action.

7~
9
The State’s blanket allegations are insufficient to ove@%}le the Trustees’ entitlement to

ON
governmental immunity. Indeed, to state a viable #/tra vires %;ﬁj the State must identify exactly how
<D
the government official exceeded his or her authority &h@k violating an identified state law. Pate/ .
Tex. Dep'’t of Licensing & Regulation, 469 S.W.3d 69, x. 2015) (citing Heinrich, 284 S.W.3d at 372).
Q@
“Merely asserting legal conclusions or lab@‘a defendant’s actions as ‘ultra vires, ‘illegal,’ or
‘unconstitutional’ does not suffice to ple@;n ultra vires claim—what matters is whether the facts
@
alleged constitute actions beyond t ernmental actor’s statutory authority, propetly construed.”
Tex. Dep't of Transp. v. Sunset Trimsp), Inc, 357 S;W.3d 691, 702 (Tex. App.—Austin 2011, no pet).
Because the State failed to &@) its burden, the Trustees” immunity remains intact.

Finally, all of t@éﬁzte’s claims fail because the State has not alleged any facts demonstrating
that it is “being hg\ {oris in danger of being harmed by a violation or threatened violation of [the
Texas Elecnor@odc] as required to obtain injunctive relief. TEX. ELEC. CODE § 273.081. As
detailed a@ the State’s claims stem from comments that Superintendent Soileau allegedly made
relating to the 2024 primary election. That election has passed, and the State has not alleged any facts

suggesting a tisk of future harm. Because the State cannot demonstrate an entitlement to injunctive

relief “to prevent [a] violation from continuing or occurring, see 7d,, the Court lacks subject-matter



jurisdiction over this dispute, and the State’s claims should be dismissed. Calboun Port Authority, 2019
WL 1562003 at *4 (“The Advocate also requested an order ‘prevent[ing] future violations” of TOMA.
As noted, TOMA allows a member of the news media to sue to ‘prevent’ a ‘violation or threatened

violation” of TOMA. Arguably, this specific claim is not moot, technically speaking, lic;cause it only

”(
seeks prospective relief. However, again, the only actions which the Advocate aﬂg@ were violation

of TOMA have already been effectively reversed, and it does not allege any %atened violation” of
O
the statute. Accordingly, even assuming the request for an order preventi Sfuture TOMA violations

0,
is not moot, the trial court nevertheless lacks subject-matter jurisdjc@ over this particular request
because the Advocate has not pleaded facts establishing a waiver gf@PA’s governmental immunity.”).

The Defendants’ plea to the jurisdiction should be Zgé)é
p ]

RESPONSE TO APPLICATION FOR %%PQRARY INJUNCTION
\

o
Even assuming the Court has jurisdic 8 dver this dispute, Superintendent Soileau’s

J/A
statements on February 7, 2024 did noh&asnmte prohibited “electioneering” or “political
%
advertising.” But even if they did, the @te has not shown an entitlement to injunctive relief.

@
Additionally, the State has not alle%\gﬁ@at the Trustees themselves engaged in any electioneering or

political advertising, and the Stat@gency theory of liability fails as a matter of law. The Court should

deny the State’s request for (t@ﬁporary injunction.

A. APPLICABLE L{ 1. STANDARDS

9 \0(\}
“A tempgx@n]uncnon is an extraordinary remedy and does not issue as a matter of right.”

S
Walling v. Mef;@%%@ S.W.2d 56, 57 (Tex. 1993) (per cutiam). “[T]he only question before the trial
court is W@d the applicant is entitled to preservation of the status quo of the subject matter of the
suit pending trial on the merits.” Davis v. Huey, 571 S.W.2d 859, 862 (Tex. 1978); see In re Newton, 146
S.W.3d 648, 651 (Tex. 2004) (defining status quo as the last, actual, peaceable, non-contested status

that preceded the pending controversy).



Generally, to obtain injunctive relief, an applicant must plead and prove: (1) a cause of action
against the defendant; (2) a probable right to the relief sought; and (3) a probable, imminent, and
irreparable injury in the interim. Bunaru v. Ford Motor Co., 84 S.W.3d 198, 204 (Tex. 2002). However,
where “an applicant relies upon a statutory source for injunctive relief, the statute’s cXpress language
supersedes the common law injunctive relief elements such as imminent harm c&@{eparable injury
and lack of an adequate remedy at law.” Grossman v. City of E/ Paso, 642 S.W. 3%75/1 08 (Tex. App.—
El Paso 2021, pet. dism’d). Here, the State relies upon section 273.08}> @% Texas Election Code,
which states that “[a] person who is being harmed or is in danger a@;g harmed by a violation or
threatened violation of this code is entitled to appropriate inju@j?éé; relief to prevent the violation
from continuing or occurring.” TEX. ELEC. CODE § 273.08 5‘?0

Accordingly, to obtain injunctive relief in th@\)cgéc the State must plead and prove: (1) a
cause of action against each Defendant; (2) a prob %}ght to the relief sought; and (3) current harm,
or a danger of future harm, from a violation x@éﬁtatened violation of the Texas Election Code.

B. THE STATE 1 ENTITLED T6 INJUNCTIVE RELIEF

The State cannot satisfy a @%w elements required for obtaining injunctive relief. The
State’s request for temporary injt@&:e relief should be denied.

1. The State h@n& valid cause of action.

~Q

As detailed abg\v\é}he State alleges that the Defendants have acted #/tra vires by using public
funds for political @g@dsing in violation of the Texas Election Code, and by using public funds to
electioneer fog\@%%éamst a candidate, measure, or political party in violation of the Texas Education
Code. A@tcd above, to fall within the #/fra vires exception to the Defendants’ governmental
immunity, “a suit must not complain of a government officer’s exercise of discretion, but rather must

allege, and ultimately prove, that the officer acted without legal authority or failed to perform a purely

ministerial act.” Heinrich, 284 S.W.3d at 372. Even then, “the ultra vires rule is subject to important

10



qualifications.” Id. at 373. Chief among them is the limitation of available remedies—u/tra vires
claimants are only entitled to prospective relief. I, at 376. “If the relief is injunctive, then whether it
is retrospective or prospective is measured from the date of the injunction.” City of Houston v. Houton
Mun. Employees Penson Sys., 549 S.W.3d 566, 576 (Tex. 2018). \q:

As detailed above, the State’s claims are barred by governmental immunjq@;d even if the
Court does have subject matter jurisdiction, the State’s claims are premised oﬁ&v\or/nments that solely
related to the 2024 primary election, which already took place on March @4 The State does not
allege any facts suggesting that it “is being harmed or is in danger o@ng harmed by a violation or
threatened violation from continuing or occurring.” ‘TEX. E@?@CODE § 273.081; Calhoun Port
Authority, 2019 WL 1562003 at *4. Accordingly, the State % claim against the Defendants, and
its request for injunctive relief should be denied. @

2. The State cannot show a probab@u ht to relief.

o

/7

O
To establish a probable right of recov@e State must present at least some “evidence that,

under the applicable tules of law, tends tcé;xpport its cause of action.” Sands v. Estate of Buys, 160
S.W.3d 684, 687 (Tex. App.—Fort &@92005 no pet.); see also EMS USA, Inc. v. Shary, 309 S.W.3d
653, 657 (Tex. App. —Housto:{Uth Dist.] 2010, no pet.); Vaughn v. Intrepid Directional Drilling
Specialists, 1.4d., 288 S.\V. 3d© <§\\93() (Tex. App.—Eastland 2009, no pet.). Absent a showing of
likelihood of success Qngh/g merits, a temporary injunction may not issue. In re Newton, 146 S.\W.3d
648, 652 (Tex. 2094@@

The Stagcjk%%mnot show a probable right to relief against the Trustees because it has not alleged
any facts \estmg that any of them engaged in political advertising or electioneering. The State
merely asserts that the “superintendent of a school district acts as the agent of the board of trustees,”

and then concludes that the Trustees “allowed [Superintendent] Soileau to distribute the

communication referenced above.” PL’s Orig. Pet., § 29 (citing Bowman v. Lumberton Indep. Sch. Dist.,

11



801 S.W.2d 883, 888 (Tex. 1990)). Bowman itself rejects the State’s theory of liability—just one
sentence before the language quoted by the State: “[T]he acts of the agent of the board would not
bind the board only if the acts were unauthorized.” Bowman, 801 S.\W.2d at 888. Stated more
succinctly, unauthorized acts by an agent of the Board will 7o# bind the Board. Accor‘d\i—\:gly, the State
must do more than simply state that Superintendent Soileau is the Board’s agent. \&Q |

But here, the State expressly claims that Superintendent Soileau actid(;g?\ﬁ)ut legal authority,
and at the same time it fails to allege any facts suggesting that any Trus \ncw of, authorized, or
participated in Superintendent Soileau’s alleged statements. The ab@e of any factual allegations
against the Trustees is fatal to the State’s claims against themUC(A%fter all, “[m]erely asserting legal
conclusions or labeling a defendant’s actions as ‘ultra v1tes¥®gal or ‘unconstitutional’ does not
suffice to plead an #/fra vires claim—what matters is wheg)c)he facts alleged constitute actions beyond
the governmental actor’s statutory authority, prop@onstmed ” Sunset Transp., Inc., 357 S.W.3d at
702; see also Kilgore Indep. Sch. Dist. v. Axberg, 3@% 3d 21, 31-32 (Tex. App.—Texarkana 2017, pet.
denied) (““T'o maintain an #/fra vires action a@ist each of the named Trustees, [the plaintiff] must plead
and ultimately prove that each of th((ﬁ)g\&n people acted without legal authority or failed to perform
a ministerial act.”) (emphasis ori )

Regardless, as dem %ted below, the State cannot prevail on the metits of its political
advertising or electlong\gﬂ/g claims.

a,, (Q olitical Advertising Claims

“An of@} or employee of a political subdivision may not knowingly spend or authorize the
spending &@ﬂ)hc funds for political advertising.” TEX. ELEC. CODE § 255.003(a) (emphasis added).
“Political advertising” means “a communication supporting or opposing a candidate for nomination

or election to a public office or office of a political party, a political party, a public officer, or a measure

that:

12



(A)  in return for consideration, is published in a newspaper, magazine, or
other periodical or is broadcast by radio or television; or

(B) appears:

(@) in a pamphlet, circular, flier, billboard, or other sign, bumper
sticker, or similar form of written communication; or

%
(i) on an Internet website.” @%
Id. at § 251.001(16) (emphasis added). &\)

.. U ..
Courts must “construe a statute by giving effect to the plain me bof its language unless
y giving p guag

9

o,
the language is ambiguous . . . Where the statute is clear and unam@xs, the Legislature must be

7

. o @
understood to mean what it expressed, and it is not for the courts @;@he Attorney General] to add or
@

(=4
2)

subtract from such a statute.” Ex Parte Stafford, 667 S.W.3d 813 527 (Tex. App.—Dallas 2023, pet.

AN

o oY .
granted) (citing Coit 1. State, 808 S.W.2d 473, 475 (Tex. €gim. App. 1991)). Here, the unambiguous
$

language of the political advertising statute demong@s that the State cannot prevail.

The State does not allege any facts su §4 g that Superintendent Soileau or the Trustees, in

(R
& L . 5
return of consideration, published polid@xommumcanons in a newspaper, magazine, or other
periodical. The State does not allege@ a.@s)ﬁcts suggesting that Superintendent Soileau or the Trustees,
SN
N
in return for consideration, broad#poh’tical communications via radio or television. The State does
g\
not allege any facts suggesting<that Superintendent Soileau or the Trustees published or disseminated
~O%
political communicatio@ a pamphlet, circular, flier, billboard, sign, or bumper sticker, or on an
AN
Internet website. Ag{@ost notably, the State does not allege any facts suggesting that Superintendent
N
< N
Soileau or the §§tees directed anyone to circulate Superintendent Soileau’s alleged statements on
Q)

social med@%‘ any other online platform.

Accordingly, the State has not shown a probable right to relief on its claim that Superintendent

Soileau and/or the Trustees knowingly used or authorized the use of public funds for political

advertising, and the State’s request for temporary injunctive relief should be denied.
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b. Electioneering Claims

The Texas Education Code states that, “[n]otwithstanding any other law, the board of
trustees of an independent school district may not use state or local funds or other resources of the
district to electioneer for or against any candidate, measure, or political party.” TEX. ]%DUC CODE §
11.169 (emphasis added). The Texas Education Code does not define the term “@%meenng,” but
the Texas Election Code twice defines it as “include[ing] the posting, use, or %?ﬁzmtlon of political
signs or literature.” TEX. ELEC. CODE §§ 61.003(b)(1), 85.036(f). @

As noted above, the State does not allege that the Board of ’@tecs did anything, much less
that it directed or authorized the use of public funds or other féurces to post, use, or distribute
political signs or literature. And, as also noted above, th$ ’s conclusory attempt to establish
agency liability fails as a matter of law, partlcularly glvegthe State’s position that Superintendent
Soileau acted without legal authority, and the State’ i@ﬁxe to allege any facts suggesting that the Board
knew about, directed, or authorized Supenn%%‘{t Soileau’s statements. See Bowman, 801 S.W.2d at
888 (unauthorized acts by board’s agent V@%ot bind the board). The State’s electioneering clalms
therefore fail as a matter of law. @%ZJ)

Even assuming Supermte@nt Soileau’s individual actions could give rise to an electioneering
claim under section 11.169 &Q@\r cannot), the State’s petition does not allege any facts suggesting that
Superintendent Soileau\\i@cd, used, or distributed political signs or literature regarding any candidate,
measure, or politig@@w. At most, Superintendent Soileau orally communicated factual information

regarding public§chool finance issues (which itself is not a “candidate, measure, or political party”),’

and orally eacouraged the support of public officials who support public education. He did not use,

The term “measure” means “a question or proposal submitted in an election for an expression of the voters’
will and includes the circulation and submission of a pctm(m to determine whether a question or proposal is required to
be submission in an election for an expression of the voters’ will.” TEX. ELEC. CODE § 251.001(19). Public school finance
was not on the primary ballot.
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display, or provide anyone with any political signs or literature. Furthermore, his alleged statements

were made two weeks before early voting began, and were made to a group of people who are not

cligible to vote for the House Republicans who helped defeat school vouchers during the last

legislative session. And, the State does not allege that Superintendent Soileau used an\x':public funds
R

or other resources. The allegedly offending statements lasted mere seconds, mdﬁt@aff meeting on

(&)
February 7, 2024 would have taken place regardess.

-~

O

The State’s expansive (and statutorily unsupported) view of what eg;éstitutcs “electioneering”

Q,

N
has obvious First Amendment implications. See, e.g, Garetti v. Cebal@éﬂ U.S. 410 (2006) (‘[P]ublic
employees do not surrender all their First Amendment rights by é@on of their employment. Rather,
O
the First Amendment protects a public employee’s rights, in @ circumstances, to speak as a citizen
@,
addressing mattets of public concern.”) (citing Piaéeriﬂ% d. of Edne., 319 U.S. 563, 68 (1968)); Davis
v. McKinney, 18 F.3d 304, 312 (5th Cir. 2008) @ inquiry whether the employee’s speech is
D
constitutionally protected involves three co&@gations. First it must be determined whether the
employee’s speech is pursuant to his or hc@%}lcial duties. If it is, then the speech is not protected by
@
the First Amendment. Second, ifg}@ﬁspecch is not pursuant to official duties, then it must be
N
determined whether the speech @1 a matter of public concern. Third, if the speech is on a matter
of public concern, the Pmé@tgst must be applied to balance the employee’s interest in expressing
1)
[-7
such a concern with Q@ﬁlployer’s interest in promoting the efficiency of the public services it
o
performs throug{{fg&\'@'ﬁpbyees.”} (citations omitted).
Z/\
For ex@le, in Ricci v. Cleveland Independent School District, 2012 WL 2935200 (S.D. Tex. July
PN

17, 2012), ool district terminated its payroll clerk after she encouraged another employee to vote
for particular candidates in an upcoming school board election, reasoning that her actions amounted

to electioneering in violation of state law and district policies. I7 at *1. When the school district

moved to dismiss her subsequent lawsuit, the court determined that the payroll clerk had adequately
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alleged that her speech was protected under the First Amendment because she spoke as a citizen on
matters of public concern. Id. at *5-8. The court also found that “the alleged facts at issue here
do not clearly indicate that [the electioneering statutes] would necessarily have prohibited
[the employee’s] conduct.” Id. at *9 (citing TEX. ELEC. CODE §§ 61.003, 85.036) (cm&hasis added).
Here, the State does not allege that Superintendent Soileau’s comments v&@nade pursuant
to his official job duties—in fact, the State alleges the opposite, ie., that Supeﬁgtendent Soileau acted
without legal authority when he briefly spoke about candidates who su@ public education. See,
e.g, Ricer, 2012 WL 2935200 at *6 (“Taken together, these facts mdl@that Ricci was speaking as a
citizen, rather than pursuant to her official duties as a payroll cler Zﬁ{:en she made comments to Rush
related to the school board election. No facts suggest that RI@) \f)ormal job duties, tied to her position
as payroll clerk, would require Ricci to speak on matté Sch as the school board election. To the
contrary, Defendants contend that Ricci was expli \%mhibited from speaking on such a topic . .
7). And, there can be no question that el%@s in general, and funding for public education in
particular, are “matters of public concern. @?ee, e.g, Jordan v. Ector Cnty., 516 F.3d 290, 297 (5th Cir.

@
2008) (“We have reiterated . . . that lic employee’s campaign activities address matters of public
Q ploy paign p

concern.”); Aucoin v. Haney, 306 @ 268, 274 (5th Cir. 2002) (“There is no doubt that campaigning

b

for a political candidate rel@d a matter of public concern.”); Vojvodich v. Lopeg, 48 F.3d 879, 885
(5th Cir. 1995) (findi gb%t “thete can be no question that the claimed activity, associating with
political organiz%n@;and campaigning for a political candidate, related to a matter of public
concern”); Clg@\ Copeland, 970 F.2d 106, 112 (5th Cir. 1992) (“It is undisputed that ... running for
elected ofﬁbg addresse[s] matters of public concern.”).

For these reasons, the State cannot show a likelihood of success on the merits of its claim that
the Trustees (or Superintendent Soileau) used public funds to engage in “clectioneering” in violation

of the Texas Education Code.
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3. The State has not shown any current or future harm.
As noted above, this entire lawsuit arises from statements made during a single staff meeting
on February 7, 2024. And although the State concludes that “Defendants will continue to act without

legal authority,” it has not actually alleged any facts suggesting that Superintendent %i)ileau or the

\N
Trustees are likely to engage in any conduct prohibited by the Texas Educadon@ or the Texas
C
Election Code—especially when Superintendent Soileau’s alleged statements relgt_%«?to the importance
Cy°
PN
of voting in the primaries, and the ptimary election took place on March @4 (v.e., the day after the
O\(_)
State filed this lawsuit). The First Court of Appeals affirmed the @al of a similarly speculative

5

request for injunctive relief: O@@
: oY : .
We find evidence to support the trial judge’s ruling ppellant’s claim of harm is
speculative. At the hearing, appellant was con@& about his rights “if”” appellee
withdrew money, hypothesizing about “if all of the/sudden they decided to make the
law retroactive and take funds out of the accodnss.” Appellant admitted that appellee
had not even attempted or threatened to 1 s account. For harm to be imminent
and irreparable, the appellant must provesthat appellee intends to or will withdraw
money from the account. Appellant% sented no evidence at all that suggests this
future intent on the part of appellc?\grg ch less that it is imminent.
)

Morris v. Collins, 881 S.\W.2d 138, 140 (@ App.—Houston [1st Dist.] 1994, writ denied) (citations

omitted). ng

Also, the State relies o@ecnon 273.081 of the Texas Election Code as its statutory basis for

)
injunctive relief, but that%stﬁ@% requires evidence that “[a] person [] is being harmed or is in danger
S
of being harmed byo@kation or threatened violation of this code” to justify “appropriate injunctive
relief to prevené@tgf;\%iolation from continuing or occurring.” There is no current harm because the
primary 613{{5&) )\has already passed, and the State has not alleged any facts suggesting that
Superintcr?ent Soileau or the Trustees intend to engage in prohibited electioneering or political
advertising in the future, such that the State “is in danger of being harmed by a violation or threatened

violation.” The State’s request for temporary injunctive relief should be denied. See Calhoun Port

Authority, 2019 WL 1562003 at *3—4 (“The Advocate also requested an order ‘prevent[ing] future
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violations” of TOMA. As noted, TOMA allows a member of the news media to sue to ‘prevent’ a
‘violation or threatened violation’ of TOMA . . . However, again, the only actions which the Advocate
alleges were violation of TOMA have already been effectively reversed, and it does not allege any
‘threatened violation” of the statute.”); see also, e.g., State v. Morales, 869 S.W.2d 941, 946@ (Tex. 1994)

(“[A]n injunction will not issue unless it is shown that the . . . [defendant] will C/E@ in the activity
N

O\gj
NCLUSI D PRAYER FOR RELI

enjoined.”).

S

. Y N
Defendants pray that the State takes nothing on its claims, ‘@ the claims against them be
&
dismissed, and that they be awarded all such other and further re@i/o which they may be entitled, at
)

law or in equity. &
A

THOMPSON & HORTON LLP

N /s/ Stephanic A, Hamm

Stephanie A. Hamm
S shamm(@thompsonhorton.com
ng State Bar No. 24069841
) Alexa Gould
a9 )Uld(a’lh( )mpsrmh()I‘l()n.C()n‘l

) State Bar No. 24109940

Q
@) THOMPSON & HORTON LLP
N 3200 Southwest Freeway, Suite 2000
& Houston, Texas 77027
@{Q Telephone: (713) 554-6714

@ ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE

The undersigned certifies that on April 15, 2024, a true and correct copy of this document has
been served upon all parties in accordance with the Texas Rules of Civil Procedure via the Court’s
electronic filing service:

Ernest C. Garcia -
Assistant Attorney General, Administrative Law Division @s
Office of the Attorney General of Texas \@@
P.O. Box 12548, Capitol Station @)
Austin, Texas 78711 B
ernest.garcia(@oag.texas.gov °\@

/s/ Stephanie A. Hamps<D
Stephanie A. Hamm @

@)

&’
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